JUL-46-2018 14:36 SBA 202 205 6873 P.B2/14
B2/14

UNITED STATES SMALL BUSINESS ADMINISTRATION
OFFICE OF HEARINGS AND APPEALS ,
WASHINGTON, D.C.

IN THE MATTER OF:

MED Trends, Inc. Docket No. VET-2010-06-24-17

Appellant

Solicitation No. DOL110-RP-20830
Department of Labor

Procurement Services Center
Washington, D.C.
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AGENCY RESPONSE

| The Smal] Business Admmnstratlon (SBA or Agency), by and through its rcpr?sentatxve
Christopher R Clarke, hereby submxts its ReSpon,se 1o the Appeal Petition filed by MED Trends,
Inc, (MED or Petitioner) seelang reversal of the Agency’s determunation that Pctition'rr 1s
ineligible to represent itself as a Service-Disabled Veteran Owned Small Business Co&xccm
(SDVO SBC) as that term is defined by 15 U.S.C. § 632(q) and 13 C.F.R. § 125.8(g)/

Facts

Solicitation No. DOL110-RP-20830 was 1ssued as a 100% SDVO SBC se:t-asids

by the Department of Labor (DOL) on October 30, 2010. Petitioner was the successful offeror
<and on April 15, 2010 all unsuccessful offerors were notified by email. (Protest Pllj:xh. 9] On
Ap;il 19, 2010, Addx, Inc. submitted a protest to the contracting officer (CO) challenjging the
SDVO SBC status of MED. [Protest File Exh. 10 at p. 1]. On Apnl 20, 2010 Lonng;cw Evolvent

| |
Solutiens, Inc., also submitted a protest to the contracting officer. [Protest File Exh. }O at p.

-~



) 282 285 £873 P.03/14

|

JUL-86-20168 14:37 SBA

149]. On May 20, 2010, SBA notified Petitioner of the protest and request for in.formatJon.
' l

[Prv(:)tcst File Exh. 6). On May 26, 2010, Petitioner responded. [Protest File Bxh. 5. Based on
information containéd 1 the protests and the information being provide;i by Petitioner,(SBA
requested additional information from MED and in each instance MED responded. [Pr;;tcst File
Exh. 2, 3, 4]. On June 15, 2010, Karen Hontz, Director, Office of Government Contrac!fing

(Dlrector), issued her decision that Petitioner was not an eligible SDVO SBC. The Dar%ctor

|

stated Lhe following in her decision letter; ' i
. . ; ]( 3
Given the infonnation provided, there is insufficient evidence to supporta
conclusion that Mr. Spivey is in control of firm as required by SBA regulations.
By MTI’s own account Mr. Spivey does little more on a day-to-day ‘basis than !
answer emails and telephone calls from his home. Further, he has previously !
certified to SBA as part of his JTT's participation in the 8(a) BD Program that He
devotes himself full-time to managing and conducting the business affairs of thl'at
company. While there is not full -time devotion requirement to be an eligible ‘

* SDVO SBC, there is a requirement that a service disabled veteran be actively |

involved and in control of the firm. That contra] means both the long term

" decision making and conducting the day-to-day management of the firm. MTI has
not demonstrated that Mr. Spivey controls the firm. [Protest File Exh. 1 at p. 5-6].

On June 24, 2010, Petitioner filed the current' Appeal. [Appeal Petition]. ‘ ‘

Petitioner’s Argument ]l

Petitioner argucs that the Director’s decision that it was not an ehgxble;SDVO

: SBC at the time of is offer is in error. Petitioner argues that Mr. Kervm Spivey (Mr. Qplvcy) does
control the firm. Petit oner grgues that he controls both the long term decision makméaud day-
to~day operations of the firm. [Appeal Petition at p. 9-10]. Petitioner argues that. the tjfct that Mr.
Spivey is the owner, President, and Chief Executive Officer of another firm, J en-csisi
Communications, Inc. (JCI), is not refevant. [Appeal Petition at p. 10]. Petitioner argéles that the

fact the JEN is a participant in SBA’s (=) Business Development (BD) Program andai that Mr.

| -
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Spivey has obligatiéns and has made certifications and representations to SBA under ; t
program is irrelevant to whether he controls MED. {Appeal Petition at p. 11]. {
Petitioner argues, citing Matter of DooleyMack Government Contracting, LLC|SBA No.
YET 159 at 5-6, that SBA erroneously went beyond the regulations in 13 CF.R. 125 .lé) n
rendering its decision. [Appeal Petition at p. 12, 14, 15] Petitioner further atgues that tﬂcre is no
requirement for the SDVO SBC program that Mr. Spivey not have outside e’mploymcnl [13.]
Petitic;ncr argues that Mr. Spivey is actively involved in the firm’s operation based on'rh
sta:temcnts made by Mr. Spivey. [Aépeal Petition at p. 13-14]. Petiﬁ;)ner argues that th]ere_ 1s no
need for Mr..Spivey to bé .involved with the day-to-day affaiis of how contracts are I};t.aj}fonned,
because this industry is different than construction. [Id. at p. 14]. Petitioner . argues that SBA’s
decision did not give enough deference to the statements made by Mr. Spivey. (Id. at % 16].
Petitioner also argues, citing 13 C.F.R. § 125.13, that SBA regulations suppoja finding

ay also

{

that Mr. Spivey controls MED because the rule states that 8(a) program pax_ﬁcipants

!

qualify as SDVO SBCs. [Id. at p. 16]. S -

Standard of Review

OHA may not overturn an Agency decision regarding the SDVO SBC program unless
that &ecision was based on a clear error of fact or Jaw. 13 C.F.R..‘§ 134.508; Matter of Eason
L-‘merprises‘ OKC LLC and Advanced Environmental Solutions, .'In;'. , SBA No. SDV-{O?.. (2005%).
Ip applying this standard of review, one Federal court has stated that the fact “that re%sonable
minds may differ on the wisdom of*’ a particular decision “does not mean that the deiision is

clearly erroneous or contrary to law.” Human Electronics, Inc. v. International Elec}r‘onics, Inc..

slip op. at 1, (N.D.N.Y. May 19, 2005) (No. 5:03-CV-1318).
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Moreover, as OHA itself has declared in the context of appeals of SDVO SBC protest

determinatons:

|
" The standard of review for SDVO SBC appeals is whether the ,
[Director’s] determination was based on a clear error of fact or
law_.. In determining whether there is a clear error of fact or law,
OHA does not evaluate whether a concern met the eligibility !
concerns of 13 C.F.R. §§ 125.9 and 125.10 de novo. Rather, OHA |
reviews the record to determine whether the [Director] based his 1
decision upon a clear error of fact or law. ., Consequently, I will '
disturb the [Director’s] determination only if [ have a definite and g
firm conviction the [Director] erred in making a key finding of law ‘

or fact.

" Marter of Cedar Electric, Inc /Pride Enterprises, Iﬁc., JV SBA No.
VET-129 at p. 4 (2008) (hereinafier Matter of CEVPEI JV).

Furthermore, in assessing whether the Agency’s decision in an SDVO SBC protest was
based on an error of fact or law, the “Judge may not admit evidence beyond the writtein protest
‘file nor permit any form of discovery.” 13 C.F.R. §134.512. Appeals of SDVO SBdf protests

must instead “be decided solely on a review of the evidence in the written protest ﬁle,’ arguments

made in the appeal petition and response(s) filed thereto.” Id.

Agency’s Argument

L.

CONTROLLED BY a SERVICE-DISABLED VETERAN 1S CORRECT AND
ISNOT CLPARLY ERRONEOUS OR CONTRARY TO LAW

THE DIRECTOR’S DETERMINATION THAT PETITIONER IS NOT ’
|

The Director’s determination that MED is not controlled by a service—disablzi veteran is

correct. SBA regulations require that a service-disabled veteran control the firm. 13 C.ER. §

125.10. SBA’s regulations require that the management and daily business operations of an
|

S
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SDVO SBC must be contrqlled by one or more service-disabled veterans. 13 C.F.R. § £25.10(a).
For purposes of the SDVO SBC program in order 1o control a concern, the service-disapled
veteran must hold the highest officer position in the concern. 13 C.F.R. § 125.10(b). T!}’e service-
service disabled veteran must also possess managerial experience of the extent and ci)nlaplexity
ne_cdéd to run the concern. Id. Additionally, when the concern takes the form of a corp'c%'ra'tion. :

one or more service disabled veterans must control the Board of Directors. 13 CF.R. §f

i

125.10(e). In order to control the Board of Directors SBA regulations require that, |

y
(1) One of more service-disabled veterans own at least 51% of all voting stock Ef
. = the concern, are on the Board of Directors and have the percentage of voting stock
necessary to overcome any super majority voting requirements; or (2) Service-{
disabled veterans comprise the majority of voting directors through actual - |
numbers or, where permitted by state law, through weighted voting. I1d. .
K

In order 1o be an eligible SDVO SBC a concern must meet all the above requircmentsJ'

{
The Director found that MED did not meet these requirements and therefore sxiistained the

* protest. In her decision letter the Director stated, ‘

|
Given the information provided, there is insufficient evidence to supporta |
conclusion that Mr. Spivey is in control of firm as required by SBA regulationk.
By MTI's own account Mr. Spivey does little more on a day-to-day basis than| -
answer emails and telephone calls from his home. Further, he has previously ;
certified to SBA as part of his JT1's participation in the 8(a) BD Program that he
devotes himself full-time to managing and conducting the business affairs of that
company. While there is not full -time devotion requirement to be an eligible j

|

SDVO SBC, there is a requirement that a service disabled veteran be actively
involved and in control of the firm. That control means both the long term
« decision making and conducting the day-to-day management of the firm. M’ﬂi has

not demonstrated that Mr. Spivey controls the firm. |
. : . , i
The protests alleged that Mr. S_pivey did not contro} Petitioner because there was e\(id'ence he
was the owner of an 8(a) participant, JCI. The Director concluded that Mr, Spivey w?'s in fact the
owner, CEO and President of that firm. The Director stated the following in her lettei;

There is evidence that Mr. Spivey is the owner, President and CEO, of JTI; ai
participant in SBA's 8(a) BD Program. As a participant in 8(a) BD Program l?/l.r

| |
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Spivey is required to “devote full-time to the business during the normal working

hours of firms in the same or similar line of business.” Further, “[a]ny

disadvantaged manager who wishes to engage in outside employment must noﬁky

SBA of the nature and anticipated duration of the outside employment apd obtajn

the prior written approval of SBA." There is no evidence that Mr. Spivey notified

SBA of his position at MT1. [Protest File Exh. 1 atp. §]. ;

On appeal Petitioner argues that, the Director committed legal error }x/hen she rfl;lied on . -
previous declarations that Mr. Spivey has made as the owner and CEO of JT], an 8(a)'.:BD |
Participant. [Appeal Petition at p. 15]. Petitioner argues that whether or not -;Mr. Spivc)i complied
with t.h; regulations in 13 C.F.R. Part 124 is urelevant to the determination of whether! Petitioner
is an cliéi'blc SDVO SBC. [Appeal Petition at p. 15]. In this case, Mr. Spivey has reprgsented and
céﬂiﬁcd to the Federal Govemmen§ that he is devoting himself full-time to nmmng .I‘lgI SBA
cannot ignore this, and SBA cannot assume that Mr. Spivey is not complying withl thei‘ previous
re:prcscntations and certifications he has made. Therefore, it is reasonable to conclude {that given
his past representations and certifications, Mr. Spivey works full-ime managing the a?ifairs of
Im. !f

Further, on Appeal Petitioner argues that that SBA regulanons support a fi nd111g that Mr. -
Spivey controls MED because the rule states that 8(a) program participants may aso quahfy as
SDVQ SBCs.[Appeal Petition at p. 16]. This argument misstates that cleaz meaning d"f SBA
regulations, SBA regulations state that an 8(5) Participant may also be an éligible SD;bO SBC.In
this case, the 8(a) participant is JTI, not Mr. Spivey, or the Petitioner. J

Given that Mr. Spivey has previously stated that he is devotmg himself full n}me to
managing another ﬁrm SBA sought additional mformanon that rmght demonstratc tf'tat
Petitioner was an eligible SDVO SBC. It is Petitioner's responsibility to provide the {evidencé
necessary to demonstrate that it meets all the requirements and it is an eligible SDVj) SBC. See

r

Matter of United Medical Design Builders, LLC, SBA No. Vet 197 at p. 10 (2010). In this case
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SBA looked to the requirements of the program for which Mr. Spivey had stated he WOLd be
devoting himself full-time to the management of JTI; the 8(a) BD Program. As noted 111 her
Decision letter SBA's 8(a) BD rules specify that, “[a]ny disadvantaged manager who v«]'ishes to
engage in outsxde employment must notify SBA of the nature and anumpated duration ?f the
outside employment and obtain the prior written approval of SBA.” 13 CF. R § 124, 1d6(a)(4) If - :
Petitioner had been able to provide evidence that Mr. Spivey had sought and been gwelm approval
to perform work for the Petitioner in addition to working full-time for JTI; that would gnzve been
ev1dence that supported a conclusion that he was in control of Petitioner. There is no ewlndence
‘that M. Spivey attempted to get, or was given approval to work for Petitioner, by SBAIL. This
inqufﬁ i not irrelevant. Peu’ﬁoner must supply SBA with sufﬁcie;xt evidence to Suppolﬁ z;
con;:lusion that a service-disabled veteran controls the firm. In this case the Director has
concluded that Petitioner has not. ?

The only evidence provided by MED demonstrating that Mr. Spivey was in control of the
day to-day management of the firm is the statement ﬁom Mr, Splvey h1m5¢lf I—Iowev?r this
c}zum i5 not supported by any of the other mfoxmatxon prov1ded to SBA. Petmoner clz?ms that
SBA lacked the documentation to support its decision that Mr. Splvey wasmot in cé-ntfol.

[Appeal Petitioner at pp 9-10]. SBA did seek to find some documentation or e\JidenceJ? to support
the claims of Mr. Spivey. SBA requested Petitioner’s proposal, unemployment tax ﬂl}ings, W-
2's, and any other evidence that Petitioner could prov1de to demonstrate that a semcei -disabled
~veteran controls the firm. The information provided by Petmoner however did not su%port its
clzum that Mr, Spivey does in fact contro!l the firm. The unemploymcnt tax records pqovxded and
the W-2’s created and provided by Petitioner both show that Mr. Spivey is not one oti the higher

paid employees of the firm. [Protest File Exh. 4 at p. 7-24]. While there 1s'no requireg}nent that
3

|

S |
I
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|
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(
Mr. Spivey be the highest paid; evidence that showed how much he worked and how m;xch he
was compensated could have shown that he was controlling the day-to-day operations clf the
firm. However, there was little if any independent documentation presented to support a decision
that Mr Spivey controlled the firm. There is evidence that Mr. Spivey works full-time for
another finm, and the evidence provided by Petitioner shows that as an employee of M]fD he is
not one of the highest paid employees working for the firm. It was reasonable for the Quector to

J

conclude that this evidence did not support Petitioner’s assertion that Mr. Spivey was ':h control
of the firm. l
».ISBA also sought a copy of Petitioner’s proposal for the solicitation :‘at 1ssue in Qrdey to

ﬂnd evidence of Mr. Spivey's control. As the Director noted the proposal for this contract Jacked
any mformanon showing that Mr. Spivey would be involved in the performance of tth contact n
any way. “A review of MTI’s proposal on this solicitation also shows that according té) MT], Mr
Spivey is not a key employee for this solicitation and is not part the management team

: resp;msible for overseeing the performancc of the contract,” [Protest File Exh. 1 at p, éS]. The

»Dxrector concluded thal the proposal provided no cv1dence that Mr prvcy 1s mvolved wnh the

ﬁrm s day- to-day management in any meaningful way

—_ .

Petitioner argues, without providing any evidence to support this claim in either the

- . . : ' N .
documents submitted before the Director’s decision or now, that the business that MED is in,
)

“involves a less supervision intense business cnterprise (here it is information technology support

—_—— - e s

ser\nces) " [Appeal Petition at p. 13]. Petitioner also states that

the Service-Disabled Veteran conducts the firm’s ﬁnancxa] and admlmstnnv
affairs, manages the firm remotely, and that the Contract at issue 1s a contr
which, unlike a construction Contract, concerns highly-technical work dehve{ed
on site by professional employees who themselves conduct en-site mteramon
with the government’s representatives. [Id.]

- ———
——— e

P.@3/14
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There are several issues with Petitioner’s argument here. The first being the unsubstan ated
claim that somehow the work being provided on this contract is in such a cabacity different from
construction that it requires little to no supervision. Petitioner has provided no evidence for why
this coﬁfract should be treated differently. Petitioner has provided its own conclusion and

. , !
supﬁositions only. Petitioner has just stated that “IT” is different without explaining w}*ly orhow.
Construction coritracts, as opposed to say a contract for janitorial services, do in fact cc%ncern, :
hlgh.ly technical work delivered on site by professional employees. Constru¢ting a bml%!mg
requlres the work of highly skilled individuals in many capacities, it requlres archltectg
engineers, plumbers, electricians, iron workers, etc. All of this work require:s highly skalled
..e);rmlo'yecs with many hou:s if not years of expcrxencc Thls work 18 prov1ded on site y

professnonal employees during the performance of construction pro;ect SBA regulati require

an active management role. Petitioner’s argument for remote supervision and complet

w

delegation of management responsibility has no support in either SBA regulations or
decisions by OHA. The same arguments that email contact, phone calls, and that highly skilled

“managers hired by the service-disabled veterans that would oversee projects as evide ' of

control were rnadc in the context of the construction contracts. As stated by OHA in ogxe‘ case the

Appe]lant argued; ' )

Challenges guidance to the AA/GC, in the Remand Order, that “a dompany qCA
cannot control a project in Ohio” (Appeal Petition at 3), because Eric Ballew ¢an
control an on-site supervisor, his subordinate, as many construction concerns do
throughout the United States. Matrter of First Capital Interiors, Inc., SBA No’

~ VET-112 at p. 5 (2006).

In that case OHA stated, .

Ballew cannot manage Appellant's day-to-day business 0perat10ns as require

|
|
!
_ A
Rather, I hold it is not clearly erroneous for the Area Office to conclude that é
13 C.F.R. § 125.10(a), which would consist largely of construction contracts j

{

]
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" being performed in Ohio, via telephone or e-mail (especially at night), from thre
time zones away. /d. at p. 8.

Petitioner in this case is making the same case for absentee control and abdication of sx{pervisory
management that was made by the Appellant in the previous case. The only difference ;‘s the

‘solicitation at issue is not a construction project. Petitioner argues that the requirement }J’m_t the

service-disabled veteran be actively involved in the supervision and performance of thq contract
' |

only applies to construction contracts. [Appeal Petition at p. 13-14). OHA has stated tkgat there
|

may be some industries that do not require as much supervision as the construction inzf.mtry.' See
Matter of First Capital Interiors, Inc., SBA No. VET-112, at 8 (2007); Matter of IITS-Nal?holz, LLC,

SBA No VET-l 14 at p. 9 (2007). However, OHA has never stated that this dnly apphc§ to
constmc‘.twn caontracts. ;

Itis reasonable for SBA to reqmre an SDVO SBC to prowdc mformatxon and ivxdcnce to

support any cooclusion that a particular mdustry requires less supervision and management than

{

other industries. In this case, there was no independent evidence or information to su}fport a
' !

conclusion that this contract required no managenal supervision by the sennce—dlsabled veteran.
"Based on thc information provided by Petitioner, there is no reason to treat this contn%:t any
dlfferently than a construction contract. The ev1dence shows that it is a hxghly techmclf'dly

project, that requires the management team to directly communicate with both the Go,‘vemmem
l :

and subcontractors. Rather than being a hands-off type enterprise, like some manufacfunng

enterprises or low skilled services like janitor services, both construction and the services
(

‘ -rendered by Petitioner on this information technology contract require the | managem?t of highly

|
s shlled professionals from mulnple disciplines and often constant contact with the quemmcnt

=

client,

10

5
|
|
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Furth::r, the case cited By Petitioner, in support of its claim that Mr. §pivey’s lafk of
partiéipation in the daily work of his firm, states the following, “SES’s mam office andi Mr.
Shepard are both located in the same place, not distant from each other, this;is not a co{'xstmction

o contract, and the distance to the worksite is short enough to permit frequent visits.” Mﬂtrer of
EZSI SaLUT Joint Venture, SBA No. VET-126 at p. 6 (2008). In that case, there was sbme othex

ewdencc other than it just “not being a construction contract” provided by thc firm

e L TN

demonstratmg that the service-disabled veteran controlled firm, including cv1dence tha the

semce-dlsabled veteran was actively involved in supervising his employees, and madr frequent

tnps to the site where the wark was being performed. In this case, the propasal of Penlloner

o ‘shows that there is a large amount of supervision being done on th;s contract The pro%)osal itself

lists no fewer than five managenal positions. [Protest File Exh 3] Therc is day to ma.*mgement

8

and supemsxon being done it is just not being done by Mr. Spivey. There is no cvndcpce that
4

M. Spwey will be traveling or visiting the site where services will be rendered as thqe was in
)
the case cited. There is no evidence that Mr. Spivey will be involved at al] in supervi?ng the

pcrfon:nance of this contract. In fact, Petitioner even states that most if notfall interactfon with the
. J

tGovemmem, will be handled not by Mr Spivey but by the other managers; “who the?nselves
conduct on-site interaction vmh the govemment s representatives.” [Appcal Petmon at p. 14]. 1t
‘car‘mot be the case that an absentee owner can abdicate all responsibility for supemsi?on to
s;\\lbordinatcs just because it is “not a construction contract.” SBA regulations clearly }cquire a

more active management role in order to demonstrate control than the one presented ’i)y
 Petitioner. {See 14 | g
In thls case there is ewdcnce that Mr Spivey works full time for another ﬁ.mq and does

not contro] the Pennoner Further, the Director concluded that Petitioner fmled to prowde
a

o
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sufficient evidence to establish that MED was controlled by service-disabled veteran. eréfore,
the Director’s decision that Petitioner was not an eligible SDVO SBC at the time of of%r is
correct and should be affirmed on Appeal.

Conclusjon i ’I

" The Director decided that Petitioner was not an eligible SDVO SBC. The DireJ’Vor

concluded that Petitioner had failed to provide sufficient evidence to demoristrate that-é service-
‘ |

d@sablcd veteran controlled the firm. The Director found that the service—diséblcd vetexgan worked

fu]i—time for another firm, was not the highest paid employee of Petitioner, and that théfre wWas no
i

evidence that Mr. Spivey would have any active managerial or supervisory E:ole in the f:iaily

performance of the contract at issue. As such, the Director cbncluded that eiservice—di:%abled

veteran did not control both the long term decision making and the day-to-day managezment of

Petmoner The Dxrector S dccmon 1s correct and therefore should be affirmed on appf.{a.]

Respectfully submitted, | ]

it

Christopher R. Clarke

U.S. Small Business Administration
Office of General Counsel

409 Third Street, SW, Ste. 5700
Washington, DC 20416

PH: 202-205-7307

FX: 202-481-2965

EM: clarke.christopher@SBA.gov
Dated: Iuly 6, 2010
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I hereby certify that on the 6th day of July, 2010, a copy of the Protest i’ile in the

. . ]
foregoing matter was sent to Petitioner's counsel via first class mail. In addition, a true copy of

4

the Agency’s Response in the foregoing matter was sent via facsimile, e-mail, or U.SiiMaj] to the

fqllowing parties:

!
!

! Cyrus E. Phillips TV
Counsel for MED Trends
Colomal Place

2111 Wilsop Blvd., Suite 700
Arlington, VA 22201

Fax: 703-351-9292

Willlam Millwargd, Presxdent and CEO

Addx Corporation
Fax: 703-933-7638

Carl V. Campbell Contracting Officer

Department of Labor
Fax: 202-693-4579

/ /
riffopher R_ Clarke
Counsel for U.S. Small Business Administration
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