
000 Independence Ave., S.W. 
Washington, D.C. 20591 U.S. Department 

of Transportation 

Federal Aviation 
Adrnlnistration 

April 5,2005 

Anthony N. Palladino, Director 
Office of Dispute Resolution for Acquisition (ODRA) 
Federal Aviation Administration 
800 Independence Avenue, S.W., Room 323 
Washington, DC 20591 -0001 

Re: Contests of Agency Tender OKi~ial James H. Washington and Kate Breen, as 
Agent for a Majority of Directly Affected FAA Employees, Under Solicitation 
No. DTFAAWAACA-76-001, ODRA Docket Nos. 05-ORRA-00342C and 05- 
ODRA-00343C and GSBCA Docket No. 16614-FAA 

On April 4, ODRA sent a 1ctter to Counsel in the above-captioned Contests regarding the 
negotiated Memorandum of Agreement (Agreement) reached between the National 
Association of Air TrafEc Specialists WAATS) and the FAA on Reduction-in-Force 
(RF) issues arising in connection wit11 the Flight Service Station competitive sourcing 
initiative. That letter requested that by noon today, Counsel for the Program Office 
provide the ODRA with additional information concerning the Agreement a d  i t s  impact 
on the suspension-related commitments previously made in the ODRA process by the 
P r o g m  Office. 

In general, the Agreement provides far p t e r  flexibility and benefit to the bargaining 
unit employees represented by NAATS than any of ihe Program Office's prior 
commitments. Most of the Program Office's commitments were centered on eliminating 
the alleged irrepssable ham to the employees regarding their participation in the 
Selection Priority Program an.d Preferred Placement Programs if they were to accept or 
decline job of'rers from Loclcheed Martin after receiving a RII? notice. It is worth noting 
that this alleged hann only arises if the Contests are msuccessful. As a result, these 
comnlilmcnts are focused on benefits remaining open to the employees during the 
pendency of the Contests. The Agreement (Attachment 1 hereto) goes beyond these 
commitments previously provided and provides the affected employees with benefits that 
extend well past the probable end of the Contests. Pursuant to the Agreement, 

' Although the MOA affects only bargaining unit employees, which the Contester has reprcsm~.ed as being 
appvoximatcly 80% of  the directly affected employees, the Agency has decided to extend tl~ose bmefits to 
all affected employees, iucluding those not in the NAATS bargaining unit, This does not mean that the 
M O h  is cxl~nded to cover those otber employees, but rather that the benefits of the Agreement (other &an 
those relating solely to bargaining unjt members, including, but not limited to, Sections 12, 15, and 16) will 
be extended to nan-bargaining unit enrployees. 



participation in the Selection Priority Program will continue for the affected 
employees for two years from the date of separation regardless of whether an 
employee accepts or declines tbe initial job offer from Lockheed Morth, and will 
also continue for two years if the employee rejects aay subsequent job offer from 
Lockbeed Martin. 

The FAA has bargained in good faith, and reached agreement with NAATS on all aspects 
of any RIF that might occur in connection with the Flight Service Station competitive 
sourcing initiative. NAATS may not now allege in this forum that its re~resented 
employees shodd be granted additional benefits in order to avoid a purported harm that 
would only arise if Ms. Breen's Contest is unsuccessful. ODRA suspe~sion procedures 
were not established to put Contesters in a better positioma by liling a Contest and Eosing, 
than it would have been in if nb Contest had been filed at dl, 

The commitments made by the FAA, both by the Program Office in this Contest and in 
the Agreement, have eliminated my harm Chat has been purported to exist if the 
suspension is not granted. On the other haEd, the Contesters have not rebutted the dircct 
and certain hann to the FAA as a consequence of the delay in co~npleting phase-in 
activities that will result if the suspension i s  granted. ODRA is not the proper f u m  to 
obtain additionnl Iaborlmanagement coilcessions, particularly when these issues have 
been resolved Ulrough good faith negotiations that resulted in an Agreement binding upon 
all members of the bargaining unit represented by N-AATS, including Ms. Breen 

To facilitate ODRA's review of the impact of the Agreement on the each of the 
suspension-related conmitinents, please see Attachment 2. 

Respectfirlly submitted, 

Nathan Tash 
Federal Aviation Administration 
Counsel for the Program Office 

cc: (via facsiratrlc) 
Cyrus E. Phillips, IT, Esq. 
David M. Nadler, Esq, 
Thomas C. Papson, Esq. 
Gerard F. Doyle, Esq. 
Carl 3. Peckinpaugh, Esq. 
Honorable Edwin B. Neill 



* - .. - - ''  

M E M W D U M  dk AGREEMENT 
eETWEEN THE 

NATlClNAL 4SSQCfAlIDM OF AfR TRAFFIC SPECfALlSTS {UNION] 
AND THE 

FEDERAL AVIATION MMIN~STRA~ON (AQENCY)~ 

Re: Ueduttion In Force (RII? - FIrght Swlce Sbtlon C~pstidvcr Souklng Inltlatlve 

SeMlon 9. The Employer agrees to Implement RIF p'mcadums In amrdance wRB FAA Order 3350.2C, SbMng 
Adjrratmonla and Redu~tlona in F ~ c a ,  current egency dim&es. the COfIdve Berpinklg Agmament (CeA]. aed h e  
pfovisions of fhls MOA. For u ~ e  purposes of this egreernent, 'current agency directives' shafi be defined as those 
dlrectlves In effeCtaS 01 February 8. 2004.85 well as any directives subsequenl lo that date handled in amrdance 
vnUl Article 114 of the CBA, 

Sealon 2 Pursuant to EMP-1.22. employees who are likely b face dispk6ement through antlelpamd FAA RIF or 
internal reomanizetlonirsaliar~ment b a diesrant rsodtlbn &all be coneidemd surplus, and empbyees wbd recetve a 
FAA wduc~gn-in-force [RIG seperetion notlce OF 'WhO have been saparated through RLF procedures in I)le FAA shall 
be consldemd displaced. 

Section 3. In conjuriMm with FAA Order 3350.2~ secbrt 3 i ,  entitled  PIP^ Devobpmenf' the placement of 
surplus and displaced emplayws will be 10 mcrdsnce with Poiicy Bulletin #28, Air Trefflc Preferred Placement 
Proqram, Policy BulleUn WZ. FAA Pwferred Plecement Program and Policy #32a, Pwfsmed Placement Program 
Supplement. 

Sectlon 4. A displaced employee shall be entitled to Selecihn Pliarity for pasitlms withih the FAA h accordance 
mth the pmvisions sf EMF-1 9. H w v e r ,  fw Alr Ttem eanmller po~iitidns. Soleelon PMrtty under !his gmwidan 
will be Imiteted # pollilians, in level 5.6, 7, end I3 teminels, for whlch Human Resource Management Pwisian (HRMD) 
dstannines the employee Is \gel1 qualified, Eligibiiity for Seiactiwr Priotil Mil begin when the RIF notlca is iswed, it 
w~ft continue far twa rears ham the dam ofthe sepeation or until me lndtvidual accepts or dedin- e p~sltfon at the 
same pay as that frwn whlch Wshe was separated or ~ ~ r a d e d ,  wlUI any other Federal ot m-F&%d mployer, 
M~lchcruar occun first. Homer,  acceptance ordeellnanon of tho lnltial Job offer frwn the Senhe Provider shall not 
btm the bas16 for such renninatlon from ~elfacrian priority. Acceptance of a subcequent joh o f i f  fram the Sefvlce 
Pmvider shall tenlnate eirgiibriity of EMP-1.9. 

Section 5. Upon issuance of the specfie reduction-l~bree natices, retention reg!stsra ehall be made evailable in 
each fa~ility for revis* by lhcue individuals who m l v o d  said notice. Tho Pertla at tRe local level shall designate a 
sultable Jocstion for revie* by employees. 

Section 8. Irnpactsd employees wifl be eligible for the Preferred PIacemenl Prugrarns. Coverage af the 
surpIuddisplaced AFSS and FSDPS employees wilt expim on or about Octtrber 1,2085 (Ahtklpeted RIF separahon 
date) unless eligibllfty is temiinated earlier. Ellgibiifty wlR be ~smiinated when any one of !he following occurs: 

The employee applk8 for and aeeepts or declines an offer of empl~yment in the FAA or another Federal 
agency (rwgerdltss of setlw. gpadcllpay level, or whether temporery or psmronen!). regardles8 of the 
effedive dm: 
The employee is separated hwl7 employment (e.g, ~Urement, resignation, etc,); 
The employee applles for retirement OF any type (including VERA), regarrilese of the effective date: 

* The employee submits a redgnation, l r re~~edjve of h e  e f f W e  date. 

Sectlon 7. The Agency shall prgvide txmer lransilion assishnce to all surplus and displaced bamaining unit 
employees in au=mrdance with HRPM Career Tansitbn Program EMS-1.22, M c l e  508 d Ihe CBA and this 
agreement. 



Section 8. Cawer Assislance Plgqam 
Until the inavldual a m p &  cr decllrws a p~sjtion at Lhe same pay with FAA or any other employer, commits to a 
VERA. or cn or abwt Octaber 1,2005 (Anlicipated RIF seperation date), the f~llpwrng haurn a n  used br mmr 
rranslon activ!Ues: 

Displaced ernploystss will be giwn a minimum of Rlrty WO (32) ha& of duty time per pay ps*d to w~rsue 
career transition acblties. I - . Surpl\w ornployew may be grented up to 16 houm o? duly time per pey peilod to pursue cararsr trawition 
aCtlvlttes. 

Upon edvantx ;teque$l, in lieu of the eforemenHond duty time, management may approve the eamlng of credit hours 
for those hour(s) an employee may use lo pursue activities mvered in this section. 

If necessaiy, b ensure ccrrnpliene with this ssction, either Party at me local ievei may inltiate negollallans far the 
scheduling of employees iequesting time to pursue career ass~slance ectivitiffi. 

SectIon 9, Ngtwithstsnrling the provisions In Section 8, in order to allow employees k, pursue Federal employment. 
upon ecceptsnce of non-fadera! emptoyment, upon requast, a sufplusldisplaGad employee shall be granted eight (8) 
h ~ u r s  of duty time per pay pemd to pursue career transtnon actkitres towards federal srnpioymentl Thls wHI end 
upon acceptance of Fede~al employment ot on or about October 1, 2005 (Anaidpated RIF Sepafatlcn date), 
whichever occurs first. 

., . 
Section 10. The Employer agrees ia s~lpport displaced Bargaining Unit Employees In hlslher appllcahn for 
unemplayment benefits or eny other benefits; fur which they muld be eligible pursuant to Order 33%.2C, Appendix .. 

3.2 entilled "Unemployment Compensation for Fedeml Employees.' 

Seclon 11. Saverance pay for ol$lbio employees shall be mads in omordance wrth FAA brder 3350.2C. Chapltr 
6, and wlll include the age allowance. 

Soctlon t2. The Union rnBy designate one (1) reprasenlatlve to sew@ ae e ~Nfj~areer Transition liaisan, in a full- 
tlrns status until on or about Octobr 1, 2005 (Anticipated RIF Separation date). The Agency shall pay necessary 
lravel a d  per dlem srpsruses, for the srnplayee Io be damleiled In Washlnglon, in amrdanw with epplicable 
regulations or the union rrlay choose to par(0rm the funalans via eleclronlc means (email, telephone, fax, etc-l. The 
role gf the liaison will ba lo assist in the facilitation of this MOP,. 

Soctlon 13, The Agency will offer employees in ths Alaska Flight Service Area the opportunlry to apply Rr a 
voluntary sepamtign inceritrve pey (VSIP) ~f$25,Od0. Approval of a VSlP will bs cantingevt upon selection d en 
irnpected employee. Management w11l determine the number of VSlP vacancies. Swamtion dates will be 
determined by Ihe Agency. 

Seetlon 14. The Agonq will ab'ae by the Prlvacy A d  as It pertains ta employee informal'm released to me vendor. 

Seetlon 15. The Partities recognize the need lo address complainl6 that wise from the application ofthib MOU In an 
expedited manner'. Therefore the pahe$ agree b tha following: 

a. Grievances filed by employees regerding RIF separation notice will be handled at Step 1 by the Flight 
Sedcee Area Director or designee and at Step 2 by a Hcadquahers Human Rwoums designee. if the 
Union IS n01 satlt~fied wilh the Step 2 declslon, and wishes to continue Ihe process, the newt step in the 
appeal pmcegs will be arbitration. 

b. The Union shall iw afforded the right to experlite the processing of grievances that result from alleged 
: violaUans oTthls Agreement in sccordenoe wlth Article 40; Sactian 14. Expedited ArtlltraHon (a) of the CBA. 

Section 16. lo rn,aItee relating b the.applkatlon of RIF p m d u r e s ,  an aggrieved empioyee shall have khe option of 
using the grievance pmsdure or any olhe.7 appellate procedure aibwable through law or regulatian, but not bath. 



SectIan I?. ' Employees separated fmm federal servlm, either voluntarily or involuntadly aS a result o l  the RIF, shall 
receive a payaut of ell earned credit hours at hislher regular rate at pay at !he tlme af separation. 

Scctlon 18. This agreement may be te-opened by mullla\ consent of the parties in accordance with the Parties' CBA 
end any other applicabie laws. StaMes, ~ l b b .  or regulalfgns. it kill become effeclive and be Implemented upon 
campletion of the Agell~y Head Review and will be terminated an or about October 1. 2007 (Anticipated RIF 
Separation dale plus twP yeem). Those pravi6Ion&i wlth an eetller expiration date will elplre as Indlcaled. 

March 31, 2005 

Melvin Hams 
Dir-t, Labar and Employee Reiatione 

Agency Head R&sw 
March 31,2005 



Attachment 2 

Date 
03/06/05 

Commitment 
To address the Contester's concern that a job 
offer fiom Z.ockheed Martin may cause aa 
employee stress because there will be 
uncertainty as to whether he must work for 
Lockheed Martin if he accepts the offer and 
the Contest is sustained, Lockheed Martlll 
has agreed to include in each and every oEer 
of employment a notice stating that the offer 
is contingea,t on Loclcheed Martin's keeping 

03/06/05 
revised 
3/22/05 

03/06/05 

I To address the Contester's concern raised 
, tlm morning at the Preliminary Conference 
lhat a j ob offer from Lockheed Martin and 
the acceptance/declination of that offer by the 
employee will eliminate thal employee From 
the Agency's Selection Priority Program, the 
Acquisition Team, with the concurrence of 
the FAA's ,4ssistan1 Administrator for 
Human Resource Management commits that 
no employee will be denied participaiion in 
the Agency's Selection Priority Program 
based on that employee's 
acceptance/declination of an offer from 
Lockheed Martin for the duration of the 
Contest. Once the Contest is concluded 
employees who accepted or declined job 
offers with Lockheed Martin aftcr receiving 
a RXF notice during the Contest are 
immediately subject to the tennination of 
eligibility provisions contained the FAA's 
Selection Priority, Em- 1.9, effective 
October 22,2001 based on that employee's 
prior acceptance/declination. 

the work: 
To address the Contester's concern that a job 
offer from Lockheed Martin will eliminate 
that employee from the Agency's PPP, the 
Acquisition Tern, with the concurrence of 
the FAA's Assistant Administrator for 
Human Resource Management, commits that 
no employee will be denied participation in 
the Agency's PPP based on that employee's 
receipt of a job offer froin Lockheed Martin. 

) Affect af MOA 

unaffected by the 
MOA 

This corntnitment is 
unaffected by the 
MOA 

The MOA expanded 
employee rights 
beyond those 
obtained with this 
commitment. The 
conclusion of the 
contest will not 
eliminate an 
employee's 
participation. 



At the conference this morning, ODRA also 
asked whether my of the employees would 
be subject to a Reduction-in-Force during the 
Contest period. Counsel for the Acquisition 
T e r n  stated at the conference and hereby 
c o ~ ~ f i m s  that no Reductions-in-Force for 
xffected Automated Flight Service Station 
mpXoyees will occur prior to September 30, 
2005. 

Employees (under Category 4 of Selection 
Priority, EMP - 1-31 only become eligible 
when n Reduction-n-Force (RIF) Notice has 
been issued. 
For purposes of the above-captioned 
Conte*, if an employee receives a. RIF 
notice and thereafter receives a job offer 
fio~a Lockheed Martin which he/she either 
does nothing or accepts or declines, that 
employee will continue to be eligible for 
participation in t11e Program for the d~tration 
of the Contest. 

Neither the RIF notice nor the 
acceptanceldeclination of a job offer from 
Lockheed Martin will have any affect on the 
employees if the Contests are successful on 
the merits. 
ODRA also aslced whether an e~nplayes 
would lose hisher eligibility for the Program 
if a job offer came before a HI? notice, but 
acceptance/declination of that job offer 
occurred after the RlF notice. Normally, the 
eligibility would end upon the 
accepiance/decIination, However, for 
p q o s e s  of the above-captioned Contests, if 
an employee receives a job offer from 
Lockheed Marin and thereafter receives a 
RIF notice and thereafter either does nothing, 
wcepts or declines that job offer, the 
employee will continue to be eligible for 
participation in the Program for the duration 
of the Contest. 

Tlis commitment is 
unaffected by t l~e  
MOA 

This commitment is 
unaffected by the 
MOA 

The MOA expanded 
employee rights 
beyond those 
obtained with this 
commitment. The 
conclusion of the 
contest will not 
eliminate an 
employee's 
participation. 
This commitment is 
~merffected by the 
MOA 

Tile MOA expanded 
employee rights 
beyond those 
obtained with this 
commitment. The 
conclusion of the 
contest will not 
eliminate an 
employee's 
participation. 
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